
 

 

1 

1 

Title Suit No. 253/07 

 

HIGH COURT FORM No.( J) 2 

 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

 

District...Kamrup 
 

In the Court of Munsiff No.3, Guwahati 

 

                           Present :- Mrs Audri Bhattacharyya 

                          Tuesday, the 30
th

  day of June, 2011 

 

Title Suit NO.253/07 

 

 Shri Anil Kalita and others.........Plaintiff(s)/Petitioner(s) 

        -Versus- 

 

Shri Kabindra Kalita and others.......................Defendant(s)/Opp. Party(ies) 

 

Title Suit No. 253/07 

 

Give dated or dates This Suit/Case coming on for final 

 

hearing on 28-06-2011 in the presence of 

 

Title Suit No. 189/2002 

 

 Shri Thaneswar Sharma} 

Shri Hemanta Sharma..}........................ Advocate(s) for Plaintiff. 

  

 

 

 Shri P..K.Kalita,Mr. Nirandan Borah  

Mr. G.J.Saikia........................................Advocate(s) for Defendant. 

 

and having stood for consideration to this day, the Court 

 

delivered the following judgment: 
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JUDGMENT 

 

 

               This is a suit for declaration of right, title and interest of the 

plaintiff over the suit land and  for permanent injunction. The suit is valued 

at Rs. 2,00,000/-. 

 

            The case of the plaintiff in brief is as follows:- 

 

                   One Bashiram Kalita (since deceased) had three sons,namely 

Baroda Kalita, (deceased), Shri Mathura Kalita and Shri Kabin Kalita.The 

plaintiff No. 1 and 2 are the sons,  plaintiff No. 3 is the wife and plaintiff No. 

4 is the daughter of Late Baroda Kalita.The defendant No. 1 is the son of late 

Bashiram Kalita. The proforma defendants No. 1 and 2 are the married 

daughter of late Baroda. All the landed properties as well as properties 

acquired by Late Bashiram Kalita were divided equally among his three 

sons. The middle son of Late Bashiram Kalita namely Mathura Kalita 

separated by executing deed of partition (Bibhagnama patra)  executed on 

29
th
 day of Jetha .After separation of Mathura Kalita, the remaining 

immovable properties remained joint with Baroda Kalita and Kabin Kalita.  

 

                      Thereafter the two brothers namely Baroda Kalita and Kabin 

Kalita executed a deed of partition (Bibhagnama patra)  dated 20-09-1982  

for partition of their joint property. According to the deed of partition, the 

properties as stated in Schedule A of No. 2 Schedule were retained by 

Baroda Kalita , the father husband of the plaintiff and Schedule b of No. 2 
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schedule was retained by the defendant. Some of the properties were kept 

joint having common enjoyment and occupation thereof. 

 

            After the execution of the partition deed , the father of the plaintiff 

and the defendant were enjoying and occupying the properties to the extend 

of their respective shares .It is further stated that the land measuring 1 Bigha 

3 Kathas 19 Lechas was purchased  jointly by the father  of the plaintiff and 

the defendant no. 1   vide registered deed on 26-10-2079 and the said land 

was apportioned to the father of the plaintiff, namely late Baroda Kalita as 

per partition deed dated 20-09-1982 and after his death, the plaintiffs were 

enjoying the same without any disturbance and obstruction from the 

defendants till 30-03-2002. On 31-03-2002, the defendant wrote a letter to 

the President/Secretary Dakshin Janarpar, Sualkuchi for settlement of the 

properties held jointly by the father/husband of the plaintiffs. The plaintiff 

was informed that a meeting of village shall be held to discuss about the 

problem. The plaintiff also informed the secretary that properties in question 

were amicably and mutually settled and as a result no meeting of the 

villagers  was  held. 

 

               It is further submitted in the plaint that the defendant has no right, 

title and interest over the suit land by as per the  deed of partion dated 20-09-

1982 . On the other hand the plaintiff have acquired the right of prescription 

by virtue of continuous possession of more than 20 years .The plaintiff also 

mentioned the sale of land in Darrang District by the defendant, thought he 

land was  jointly in the name of the defendant and the father of the plaintiffs. 

It is therefore prayed to declare the right, title, interest of the plaintiff over 

the suit land and to issue permanent injunction restraining the defendant, his 
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servants, agents, labour from entering into the suit land and on causing any 

disturbance in the peaceful possession and enjoyment of the plaintiffs and 

the cost of the suit.  

   

           The defendant No. 1 appeared after receiving summons and filed 

written statement .It is submitted in the written statement that there was no 

deed of partition dated  20-09-1982 in between Baroda Kalita and the 

defendant no.1 . It is further submitted that an agreement was entered into by 

late Baroda Kalita and the defendant no. 1 sometime in 1981. The aforesaid 

agreement was entered into by the parties in presence of Shri Harmohon 

Kalita and Shri Bipin Kalita . The terms and conditions of the agreement 

were reduced in writing by late Harmohon Kalita, as per the dictation of late 

Baroda Kalita. The other two persons namely Harmohon Kalita and Bipin 

Kalita alos put their signature as witness. In the said agreement, No. 2 of 

Schedule B was allotted to the share of defendant no. 1 and was not allotted 

to Baroda Kalita. The said Bibhagmana was kept by Baroda Kalita. As per 

the Bibhagnama, the Basti land where late Baroda Kalita and defendant no. 

1 was residing was divided in equal shares. There is another plot measuring 

10 lechas which was purchases out of joint fund , over which a factory house 

is located under the name of M/S Anil Kalita and the factory house was 

allotted to the share of late Baroda Kalita in lieu of the shop house located at  

Bishwanath Chariali. With regard to the land measuring 9 Kathas , which is 

described by the plaintiff as suit land, 5 Kathas of land was allotted to the 

share of Late Baroda Kalita and 4 Kathas (approximately) of land was given 

to defendant no. 1. After such partition, both Baroda Kalita and the 

defendant no. 1 are enjoying their share of land peacefully. The defendant 

further stated that the signature of the defendant no. 1 on the deed of 
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partition dated 20-09-1982 is not the signature of defendant no. 1 and is a 

forged signature. It is stated that though the properties were partitioned as far 

back as 1981, there was no demarcation in respect of the shares of Baroda 

Kalita and the defendant no. 1 . The defendant no. 1 is residing at Biswanath 

Chariali and he is looking after the business thereof. That does not mean that 

the defendant has no possession over his land. The defendant no. 1 further 

stated in his written statement that he claims only 4 Kathas of his share 

giving 1 Katha more to the plaintiff. It is prayed by the defendants that the 

suit be dismissed with cost.  

 

                Upon the pleadings of both the parties and the documents 

submitted, the following issues were framed after hearing Learned counsel 

of both the sides and after going through the draft issues submitted earlier by 

the plaintiff side. The original issues framed by my predecessor were not 

found in the case record and as such Learned Counsel of both the sides were 

heard on this point. 

 

Issues:- 

 

1) Whether the suit is bad for non-joinder of necessary parties? 

2) Whether the suit is barred by limitation? 

3) Whether two brothers namely Baroda Kalita and Kabindra Kalita 

executed a deed of partition (Bibhagnama patra)  dated 20-09-1982  

for partition of their joint property? 

4) Whether the plaintiff is entitled to a declaration of right, title and 

interest in respect of the suit land? 

5) Whether the plaintiff is entitled to relief as prayed for in the plaint? 



 

 

6 

6 

                The plaintiff adduced  evidence on affidavit of 3 ( three) 

witnesses. The defendant side cross examined two  witnesses of the plaintiff. 

The defendant side adduced  evidence of one witness in support of their case 

and he was cross- examined. Argument was heard on behalf of the both the 

sides.  

 

DISCUSSIONS, DECISION, AND REASONS THEREOF: 

       I have carefully examined the evidence and perused the documents. My 

decision on the above issues are as follows:- 

 

ISSUE NO. 1 :-  

                 This issue relates as to whether suit is bad for non-joinder of 

necessary parties . 

                                    In this respect it is seen that in the written statement of 

defendant no. 1 , it is submitted that the suit is bad for non-joinder of 

necessary party, namely Mathura Kalita. The pleadings of both the parties 

reflects that the matter in dispute relates to a plot of land which is purchased 

by the father of the plaintiffs, late Baroda Kalita and defendant no.1  jointly  

. The plaintiffs  have  prayed  to declare the right, title, interest of the 

plaintiff over the suit land and to issue permanent injunction whereas the 

defendant  No. 1 denies the claim of the plaintiffs.    But there is no dispute 

to the fact that Mathura Kalita  is one of the sons of Late Bashiram Kalita 

and that he was separated after his  share of property was given to him.    

The suit did not relate to partition of ancestral property. The basis of the suit 

relates to the execution /non execution of a deed of partition (Bibhagnama 

patra)  dated 20-09-1982  for partition of their joint property between two 

brothers namely Baroda Kalita and Kabindra Kalita. No right or interest  of  
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Mathura Kalita over the suit land is anyway reflected over the suit land by 

pleadings ofeither of the two  parties to the suit. 

 

In view of  the above discussions, I am of the opinion that the suit is not bad 

for non joinder of necessary party namely Mathura Kalita. 

 

ISSUE NO. 2 

This issue related to whether the suit is barred by limitation. 

In his respect it is seen that the suit  is related to dispute of land which the 

plaintiff claims that they have acquired the right of prescription by virtue 

of continuous possession of more than 20 years  till date. The suit land is 

admittedly the joint property of the predecessor of plaintiffs and the 

defendant No. 1. It is also stated in the plaint that on   31-03-2002, the 

defendant wrote a letter to the President/Secretary Dakshin Janarpar, 

Sualkuchi for settlement of the properties held jointly by the 

father/husband of the plaintiffs. The same is not denied by the defendant.  

 Under such circumstances, it is held that the suit is barred by limitation. 

 

ISSUE No. 3. 

This issue related as to whether the two brothers namely Baroda Kalita 

and Kabindra Kalita executed a deed of partition (Bibhagnama patra)  

dated 20-09-1982  for partition of their joint property. 

 

In this respect the plaintiffs have exhibited  the following documents:- 

i) Exhibit Ka is the copy of Bibhagnama dated 20-09-1982. 

ii) Exhibit Kha is the deed of sale of suit land.  

iii)  Exhibit Ga is the Resolution of Village people. 
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iv) Exhibit Gha is copy of Jammabandi in name of Baroda Kalita and 

Kabindra Kalita.   

v) Exhibit unga is  Citha mutation in name of Baroda Kalita and 

Kabindra Kalita. 

During the cross examination of PW1, he stated that the Exhibit Ka 

(Bibhagnama) was executed in their Sualkuchi house.  Two of the friends of 

his father and Kalicharan were present there.  Exhibit Ka was written by 

Harmohon Kalita. The name of the defendant No. 1 was mentioned in the 

Bibhagnama/ Exhibit 1 as Kobin Kalita. PW1 further stated in his cross 

examination the he did not submit any document wherein the defendant no. 

1 has put his signature as Kobin Kalita   and that the same resembles the 

signature of the defendant in Exhibit 1. In Exhibit kha and Ga, the name of 

the defendant no. 1 is written as Kabindra Kalita.  The name of defendant 

No. 1 is written as Kabindra Kalita in all other documents submitted in the 

court except Exhibit “ka.” Exhibit Ka is not registered. He further stated that 

only one of the witness of the said Bibhagnama was named as listed witness, 

but he expired. 

 

Pw2 Shti UmakantA Kalita deposed that he was not present when the  

Bibhagnama was executed and as such he could not depose anything 

regarding th Execution of Bibhagnama/Exhibit Ka. 

   

On the other hand the defendant no. 1 denied that there was an 

Bibhagnama executed between  him and late Baroda Kalita on 20-09-

1982. The defendant further stated that the signature of the defendant no. 

1 on the deed of partition dated 20-09-1982 is not the signature of 

defendant no. 1 and is a forged signature. It is further stated by the 
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defendant as DW1 that he never puts his signature anywhere as Kobin 

Kalita but he always signs as Kabindra Kalita .  He exhibited the 

following documents 

i)   Exhibit 1 is Copy of Citha Mutation in the name of Kabindra 

Kalita dated 26-06-2002. 

ii) Exhibit 2(1) and Exhibit 2(2) are the electricity bills in name of 

Kabindra Kalita. 

iii) Exhibit 3(1)  to Exhibit 3(6) are the rent receipts issued in name of 

Kabindra Klaita. 

iv) Exhibit 3(7) is the donation receipts by Kabindra Kalita to 

Biswanath Chariali Nagar Samittee. 

v) Exhibit 5(1) and 5(2) are copies of challan in name of Kabindra 

Kalita.  

vi) Exhibit 6 is receipt of Nagar Sammittee Karjalaya issued in favour 

of Kabindra Kalita. 

vii) Exhibit 7 is the Copy certificate of membership of Biswanath 

Chariali Banik Santha of Kabindra Kalita dated 17-07-1990. 

viii) Exhibit 8 is the Tax Tax Paying receipt by Shri Kabindra Kalita 

dated 31-03-2002. 

ix) Exhibit 8(1) and 8(2) is deed of Tenancy agreement naming 

defendant no. 1 as Kabindra Kalita.  

x) Exhibit 9 is Treasury Challan. 

xi) Exhibit 10 is the certificate issued to Kabindra Kalita by 

Pragyotish Gaonlia Bank. 

 

xii) Exhibit 11(1 ) to 11(3) are the letters addressed to Kabindra Kalita. 
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        UUUUnder section 17 of the  THE REGISTRATION ACT, 1908, 

 the documents required to be registered are mentioned. In this respect 

section 17 (1) (a) and (b) reads as follows 

“17.“17.“17.“17.    Documents of which registration is compulsory.Documents of which registration is compulsory.Documents of which registration is compulsory.Documents of which registration is compulsory.————(1)(1)(1)(1)    The following documents The following documents The following documents The following documents 

shall be registered, if the property to which they relatshall be registered, if the property to which they relatshall be registered, if the property to which they relatshall be registered, if the property to which they relate is situate in a district in which, e is situate in a district in which, e is situate in a district in which, e is situate in a district in which, 

and if they have been executed on or after the date on which, Act XVI of 1864, or the and if they have been executed on or after the date on which, Act XVI of 1864, or the and if they have been executed on or after the date on which, Act XVI of 1864, or the and if they have been executed on or after the date on which, Act XVI of 1864, or the 

Indian Registration Act, 1866, or the Indian Registration Act, 1871, or the Indian Indian Registration Act, 1866, or the Indian Registration Act, 1871, or the Indian Indian Registration Act, 1866, or the Indian Registration Act, 1871, or the Indian Indian Registration Act, 1866, or the Indian Registration Act, 1871, or the Indian 

Registration Act, 1877, or this Act came or comes Registration Act, 1877, or this Act came or comes Registration Act, 1877, or this Act came or comes Registration Act, 1877, or this Act came or comes into force, namely,into force, namely,into force, namely,into force, namely,————    

        ((((aaaa))))    instruments of gift of immovable property;instruments of gift of immovable property;instruments of gift of immovable property;instruments of gift of immovable property;    

        ((((bbbb))))    other nonother nonother nonother non----testamentary instruments which purport or operate to testamentary instruments which purport or operate to testamentary instruments which purport or operate to testamentary instruments which purport or operate to 

create, declare, assign, limit or extinguish, whether in present or in future, any right, create, declare, assign, limit or extinguish, whether in present or in future, any right, create, declare, assign, limit or extinguish, whether in present or in future, any right, create, declare, assign, limit or extinguish, whether in present or in future, any right, 

title or interest, whether title or interest, whether title or interest, whether title or interest, whether vested or contingent, of the value of one hundred rupees and vested or contingent, of the value of one hundred rupees and vested or contingent, of the value of one hundred rupees and vested or contingent, of the value of one hundred rupees and 

upwards, to or in immovable property;upwards, to or in immovable property;upwards, to or in immovable property;upwards, to or in immovable property; 

 

In the present case before us, Exhibit Ka is the Bibhagnama which is 

claimed by the plaintiffs to be executed between Baroda Kalita and Kabindra 

Kalita and on the basis of which the plaintiffs have claimed their right, Title 

and interest over the suit land.This is an unregistered document. Though 

PW1 stated that one of the witness  of the said Bibhagnama was named  in 

the list of witnes sbut he expired, Exhibit Ka reflects there are other two 

witnesses also . Moreover the Bibhagnama also reflects that it was signed by 

one Kobin Kalita.  The signature of defendant No. 1 over Exhibit Ka is not 

proved by attesting witness of the said document. Moreover the plaintiff 

failed to adduce any piece of evidence that Kobin Kalita and Kabindra 

Kalita is one and the same person and the Kabindra Kalita has ever signed 

over any document as Kobin Kalita.   
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On the other hand Kabindra Kalita, the defendant has exhibited several 

documents wherein the name of defendant no. 1 is always mentioned as 

Kabindra Kalita and not as Kobin Kalita. 

             In this respect Section 101 of the Indian Evidence Act is gone 

through which reads as follows:- 

 

"101. Burden of Proof - Whoever desires any Court to give judgment 
as to any legal right or liability dependent on the existence of facts 
which he asserts, must prove that those facts exist. When a person is 
bound to prove the existence of any fact, it is said that the burden of 
proof lies on that person. " 
 

                    In terms of the aforesaid provision, the burden of proving of fact 

lies with the party who substantially asserts the affirmative issues and not 

the party who denies it. This burden of proof never shifts although the onus 

of proof may shift. Drawing the distinction between burden of proof and 

onus of proof, the Apex Court in Addagada Raghavamma and Anr. Vs. 

Addagada Chenchamma and Anr. , reported in AIR 1964 SC 136 held 

that the burden of proof lies upon a person who has to prove the fact and 

which never shifts. However, the onus of proof shifts. Such shifting of onus 

is a continuous process in the evaluation of evidence.  

 

             In the present case before us, it has been observed that in a suit for 

declaration of right, title and interest of the plaintiffs over the suit land and      

for injunction. The plaintiff has failed to create a high degree of probability 

that  the Exhibit Ka was signed and executed by defendant no. 1 and that  the 

said Exhibit Ka was signed by Kabindra Kalita as Kobin Kalita. On the other 
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hand defendant No. 1 has created a high degree of Probability that he never 

signs over any document as Kobin Kalita. 

          In view of above discussions,  this issue is decided in negative. 

 

ISSUE nO. 4 AND 5. 

For the sake of convenience these two issues are taken up together. The 

issues relates to whether the plaintiff is entitled to a declaration of right, 

title and interest in respect of the suit land and whether the plaintiff is 

entitled to reliefs as prayed for in the plaint. 

 

 As seen in Issue No. 3 , the plaintiffs have failed to create a higher degree of 

probability  that the two brothers namely Baroda Kalita and Kabindra Kalita 

executed a deed of partition (Bibhagnama patra)  dated 20-09-1982  for 

partition of their joint property as well as the suit land. In view of the above, 

the plaintiffs have failed to establish their right, title and interest in respect 

of the suit land. The plaintiffs is as such not entitled to any relief as prayed 

for in the palint. 

  The suit of the plaintiffs is dismissed with cost. 

These two issues are decided in negative. 

ORDER 

The suit of the plaintiff is dismissed with cost. 

 Prepare decree accordingly. 

                Given under my hand and seal of the court on this the 30
th 

 day of 

June ,2011. 

 

                                                                     Mrs Audri Bhattacharyya, 

                                                                  Munsiff No. 3, Kamrup. 
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Appendix 

 

List of Plaintiff witness: 

 

i) PW1 Shri Anil Kalita  

ii) PW2 Shri Annaram Das. 

iii)  PW3 Shri Umakanta Kalita  

 

List of witness of the defendant 

i) DW1,  Shri Kabindra Kalita 

 

List of documents filed by defendant no. 1 :- 

i)     Exhibit Ka is the copy of Bibhagnama dated 20-09-1982. 

ii)    Exhibit Kha is the deed of sale of suit land.  

iii)   Exhibit Ga is the Resolution of Village people. 

iv)   Exhibit Gha is copy of Jammabandi in name of Baroda Kalita and 

Kabindra Kalita.   

v)  Exhibit unga is  Citha mutation in name of Baroda Kalita and 

Kabindra Kalita. 

 

List of documents Exhibited by the defendants:- 

i) Exhibit 1 is Copy of Citha Mutation in the name of Kabindra 

Kalita dated 26-06-2002. 

ii) Exhibit 2(1) and Exhibit 2(2) are the electricity bills in name of 

Kabindra Kalita. 
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iii) Exhibit 3(1)  to Exhibit 3(6) are the rent receipts issued in name of 

Kabindra Kalita. 

iv) Exhibit 3(7) is the donation receipts by Kabindra Kalita to 

Biswanath Chariali Nagar Samittee. 

v) Exhibit 5(1) and 5(2) are copies of challan in name of Kabindra 

Kalita. 

vi)  Exhibit 6 is receipt of Nagar Sammittee Karjalaya issued in favour 

of Kabindra Kalita. 

vii) Exhibit 7 is the Copy certificate of membership of Biswanath 

Chariali Banik Santha of Kabindra Kalita dated 17-07-1990. 

viii) Exhibit 8 is the Tax Tax Paying receipt by Shri Kabindra Kalita 

dated 31-03-2002. 

ix) Exhibit 8(1) and 8(2) is deed of Tenancy agreement naming 

defendant no. 1 as Kabindra Kalita. 

x)  Exhibit 9 is Treasury Challan. 

xi) Exhibit 10 is the certificate issued to Kabindra Kalita by 

Pragyotish Gaonlia Bank. 

xii)  Exhibit 11(1 ) to 11(3) are the letters addressed to Kabindra 

Kalita. 

 

                                                                     Mrs Audri Bhattacharyya, 

                                                                     Munsiff No. 3, Kamrup. 

 


